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Abstract:

In this paper we try to analyse each of the prilegpon which local public administration is based i
Romania. After describing their content we haveditio point out, in a critical manner, some of #spects regarding
these principles, aspects that are not yet vergrdlée refer here to the followingss: the unsubstéity regarding the
legal document they are stipulated in, the prineipl more or less theoretical approach, the posigitof hierarchizing
them or the existence and use in the administradiaity life of other aspects such as collaboratitimt are not yet
officially declared as principles.
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INTRODUCTION

Regarding the local public administration, the d¢ibaSonal principles on which it is
founded in Romania are: the principles of decetatibn, local autonomy, and deconcentration of
public services. The Local public administratiormewer, comes and adds to the above principles
also the principle of the eligibility of local publadministration authorities, the principle of ity
and the principle of citizens’ consultation in daly local issues of particular interests. Also an
important measure to amend the current law bagislofcal government, which refers to its
principles is the European Charter of Local Autogom

In the following, we will insist on the particultigs of each principles in the Romanian
local public administration.

THE PRINCIPLE OF LOCAL AUTONOMY

This principle is one of the legal bases for logavernment. It led to the adoption of Law
no.215/2001 of Local Public Administration, subsewfly amended and supplemented by Law no.
286/2006 that modifies the Local Public AdministatLaw. Under the Charter’s regulations, local
autonomy is the right and effective capacity ofalbauthorities to resolve and manage, within the
law, in their own interest and in the local popiolatinterests, an important part of public affairs.
Here is also envisaged that this principle showddrécognized by the national law and by the
constitutional principles and that this right candxercised by councils or assemblies composed of
members elected through free, secret, equal, dimedtuniversal vote, which may have executive
and deliberative bodies accountable to them.

Thus, the local public administration law statleattlocal autonomy means the right and
effective capacity of local authorities to resoleed manage, on behalf and for the local
collectivities’ interests, the public affairs, acdmg to the law. This right is exercised by local
councils, mayors and county councils. The relatiogtsveen local public administration authorities
in communes, towns, cities and public authoritie€a@unty level are based on the principles of
autonomy, legality, responsibility, cooperation audidarity in solving the whole county’s issues.
The relationship between local government autlesiand county council authorities, on the one
hand, and between local council and mayor, on therchand, does not involve subordination
relationship.
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The fact that for each local government authotitgré are rules regarding its organization
and functioning is itself a transposition of thénpiple of local autonomy.

Local autonomy does not mean the right of a cailégtto self governing regardingll the
aspects (Preda and Vasilescu, 2007), without regard to thktionship with the similar
collectivities or with those located at higher lisyeoften at the center. The autonomy of itself
administration of public affairs is recognized I tstate for the local collectivities only insoés
it incorporates the state law and only where thacples of local government can not affect the
status of national, unitary and indivisible stat&omania.

The organic law states that local autonomy had,leglaninistrative and financial nature, as
such there can be no local autonomy based on othteria such as: territorial, ethnic, linguistic,
etc.

The principle of local autonomy does not have atéic character, but it is expressed
through practical actions (Ivan et al., 2002) bseaaf its material base, meaning the heritage of
each local authority.

The prosperity of a collectivity’ residents deperadsthe way the building, the land, the
equipment, materials and other financial assets naa@aged, by local authorities, that local
residents prosperity depends. Thus based on tlesgderations, local government establishes and
levies taxes, develops and approves budgets, ir atords is ensuring its financial and local
autonomy. A reference to this issue is reflectethen European Charter of local autonomy, which
stipulates that the financial resources of locahairities should be proportional to their powers
stipulated by the Constitution or by the law.

Because this principle is considered the quintess€Rreda and Vasilescu, 2007) of all
government activities in the territorial-adminigiva units, with our country's integration into EU,
measures must be taken to achieve real independ@eesures to ensure:

= compliance with the legislative framework;

= equitable and timely allocation of resources faaloauthorities;

= limiting the intervention of central authoritigsto the affairs of local ones;
= consultation of local authorities in a timely armgpeopriate manner;

= establishing the controlled object over local autles' activities.

THE PRINCIPLE OF DECENTRALIZATION

In the Romanian constitutional system, the decénétgoon at organizational and
institutional level regards the elected local goweent authorities (the local councils, the county
councils, the mayors, including the public insidtus subordinated to them), and at a functional
level, the powers and duties conferred them by law.

Searching for appropriate governance models wasatdn the administration reforms in
the past 30 years. In some states it lead to jmatain, in others to decentralization (Bourgon,
2009).There are opinions (Whitford, 2002) who belithat a decentralization regarding policy
formulation involves a loss of political control.

The process of administration getting close tazers and the government awareness of
local needs is reflected in the decentralizatiod daconcentration of public services (Profiroiu,
2004).

The Framework Law of Decentralization defines déwdzation as the transfer of
administrative and financial competencies from teatral government to local government or
private sector.

The same law also stipulates the principles undeylthe decentralization process namely:

= the principle ofsubsidiarity which consists in the exercise of competencieshby
local government authority located at the administe level closest to the citizen
and who has the necessary administrative capacity;

= the principle ofensuring the adequate resourcesthe powers transferred ;
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the principle of accountability of local public authoritiegn relation to their
competences, which imposes an obligation to aclaenadity standards in delivering
public services and public utilities;

the principle of ensuring atable, predictable, decentralization procebased on
objective criteria and rules that do not compelaloguthorities work or limit the
financial local autonomy;

the principle ofequity, which involves ensuring the access of all citizeto public
services and public utilities;

the principle obudgetary constraintwhich prohibits the use, by central government
authorities, of special transfers or grants to cake final deficit of local budgets.

In France, among the principles underlying decdim&itaon it is also stated the guardianship
suppression (Li&ndroiu, 2001).
Evidence underlying the acceleration of the deedimition process consist in (Stingu,

2006):

ensure a democratic framework for making decispmbreasing the representation
of citizens and by increasing political represg¢ion;

the development of public management by improvirggquality of public decision
by increasing civil servants' integrity, the traarency of public decisions and the
participation of the community in public decisiaraking.

improving the quality of public services and looadenue base by introducing a
management system based on performance indicators;

the growth of resource mobilization and allocationthe national / local programs /
projects by coordinating and improving the infatran system.

The administrative decentralization in Romania &8 basis outside the organizational and
functional autonomy, also a financial and patrinad@iutonomy supported by local taxes (Manda,
2007). The government is seen as whole, as aligpsaétvices which meet the needs of citizens and
society. Yet all these services locally are supbdf local financial resources.

We have to keep in mind that not all public sersige/olve decentralization. Such conduct
is neither necessary nor possible nor desirabkn(kt al., 2002). Public services such as national
defense or national security, do not decentralizeey may however be deconcentrated at local
level, being still in the structure, hierarchy aabordination of the center. There are also sesvice
that are organized only locally. If they had theewsary financial resources, theoretically all ubl
services, except national defense could be proviyddcal government.

The rulesunderlying the decentralization process stipulatedthe framework law of
decentralization are:

the competencies transfer is founded on impactysaisaland based on specific
methodologies and systems of monitoring indicators;

the ministries and other specialized bodies ofre¢movernment, in collaboration
with the Ministry of Administration and Internal$ic the associative structures of
local authorities, organize pilot phases to test emaluate the impact of proposed
solutions to decentralize the powers they currestbrcises;

the competencies transfer is made while ensuhegnecessary resources for their
exercise. The exercise of the competencies is dalyeonce the necessary financial
resources are transferred,

the funding of delegated competencies is providediredy by the central
government;

in the provision of decentralized public serviclesal government authorities are
required to meet the quality standards under the la

By law, the transfer of competencies takes placbemext steps:

The government, ministries and other specializatitutions of central government
develop strategies for the transfer of competentmesards the local government
authorities and the draft for the legislation fsrimplementation.
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= The government, ministries and other specializedids of central government
identify the necessary resources and the assocfatedosts of the transferred
powers and also the budgetary founds on which @neyinanced.

= The government, ministries and the other specidllzedies of central government,
in collaboration with the associative structuredomfal authorities, assure the long-
term correlation between the transferred respdit@bi and their associated
resources.

Also in the same law are mentioned the standardssifand quality of decentralized public
services, the administrative capacity of administea territorial units and the categories of
competences of local authorities.

Cost and quality standards are approved by Govarnatehe proposal of the ministries or
other bodies of central government and with thereygd of the Ministry of Administration and
Internals. Government decisions on periodic updath cost and quality standards underlie the
determination and allocation of the amounts dedu@i@m certain income of the state budget and
local government authorities are responsible fdfilling the standards of quality and cost in
providing public services.

As for the administrative capacity in the legalnfiewvork there can be found two categories
of administrative-territorial units: the categoryncludes those administrative-territorial unitgtth
have the administrative capacity to achieve thegyswransferred (the local government authorities
from this category are able to exercise fully aminiediately the transferred powers in terms of
efficiency) and category Il of administrative-téorial units which do not have the administrative
capacity to achieve the transferred powers (theallogovernment authorities from these
administrative-territorial units may not exercidéogently the powers transferred being excluded
from the competencies transfer until completiontted administrative capacity to exercise them,
according to the law).

To be able to perform its functions, local authesitmust define three aspects of relations
with central authorities (loan et al, 2007):

= central authorities must conceive a good systeavidence the public finances at all
levels and to provide incentives where local arities have a good activity;

= for each level of government to know very well thsponsibilities and powers;

= the sources of income to be proportional to therxbf responsibilities and
competences .

As a result the decentralisation structurales ¢@Ban, 2005) approaches are:

= institutional directionfor the creation of local structures;

= the operational directionfor local authorities to establish powers and apenal
relationships;

= financial direction involving a local tax reform.

In the decentralization framework law are presenede types of local government
competencies: exclusive ones, shared, delegatedthars according to the law.
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Local public administration

Exclusive competencie competencies Shared competencie
-the administration of public -alimentation with heat
and private sector; produced in centralized
-the administration of local system;
roqd infrastructure; -construction of social
-the administration of culture housing for youth;
and health institutions; i E - state preuniversity
-town planning; education, except the specigl
-water provision; Delegated competencit education;
-public enlightenement; - payment of salaries and allowances - public order and safety;

for children and adults with
dissabilitie:

Figure 1. Local public administration authorities competencies
Source adapted after decentralization framework Law, 85/2006

As in Romania, the decentralization process wascoaotinuous and its progress has not
registered a gradual improvement over time, itsoamgy brought up a number of negative aspects
also (Stingu, 2006):

failure of local authorities to obtain certainhig, thus limiting their ability to
effectively manage the supply of services;

the maintenance of some discretionary contrdl@ecision mechanisms in some
areas;

insufficient details relating to legal and ctitegional guarantees related to local
autonomy;
public policies that are insufficient reasoned padly implemented,;
the dominance of legislative acts issued in casarargency, instead of laws issued
by the ordinary way;
the existence of differences between the decisamster towards the local
authorities and the resources transfer to suppent

Theoretically, Romania is a decentralized state gifound reality seems far lagging behind,
often for financial reasons (Andrei et al., 200B)ere is the financial decentralization tendency of
local public administration, fact supported by thethorities frequently acceding to the capital
market by issuing municipal bonds (Meanu and &catus, 2008).

By its effects, decentralization is likely to ermsuand realize the principle of local
autonomy, therefore between these two principleseths a special connection. Some believe
(Fleurke and Willemse, 2004) that there are four approaoeecentralization in relation to local
autonomy, approaches based on the following caitedecentralization direction, the dominant
object of analysis, the relationship between deedination and local autonomy and the perspective
towards local government autonomy.

Table 1Decentralization’s approaches related to local auttomy

Approach Direction of Dominant object The relation The Perspective
decentralization | of the analysisin | decentralization — | onlocal government
its importance local autonomy autonomy
order
Formal Vertical The system Decentralization is | Derivate, potetial,
features;central local autonomy local autonomy
government as an
actor
Dinamic Vertical Central and local Deliberate Effects on local
governance actors decentralization may autonomy in terms of
non guvernamental rise the local a more efficient
actors autonomy but governance
decentralization is
more comprehensive
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Functional Mostly Local governance| Descentralizarea Extindere a
horizontal as actor; non poate duce la autonomiei
guvernamental reducerea
actors autonomiei locale
Governance Irelevant Networks No relationship| Sndfin

government to
governance implies a
reduction of
autonomy

Source adapted after : Fleurke and Willemse, 2004

THE PRINCIPLE OF PUBLIC SERVICES DECONCENTRATION

In the Romanian Constitution, the principle of decentration of public services appears to
be the third principle underpinning the local pabdidministration. This principle is a new one,
since it was not stipulated by the 1991 Constitutio

The Framework Law no. 195/2006 of Decentralizatidefines deconcentration as the
redistribution of the administrative and financ@dwers of the ministries and other bodies of
central government towards their specialized Istaictures.

In reality, the deconcentrated services are orgéinizal structures of ministries and other
specialized agencies, organized in the territ@dhinistrative units, through which they exercise
their powers in counties, cities, towns, commurieda and Vasilescu, 2007). These decentralized
public services are run, according to the Consitutby the prefect. The new aspect that
deconcentration brings, is the decision-making cépaf these public services, that beneficiate of
a delegation of competence, as a result of powansfer from the local authority that established
them (Miulescu, 2006). What should be noted is tiwtall ministries shall organize such public
services in the territory, while others organizeitlorganizational structures from the county level
to the basic level of administrative-territorialitithe commune.

The smaller effects that deconcentration has onalloautonomy, compared to
decentralization, are the following (Preda and Masu, 2007):

= at the organizational level, these public serviogleng to the state government only
that they operate in the territorial-administratiwets and not at the center;

= their material basis and financial resources amviged by the specific ministry
(not decentralized) and the staff is part of thialtapproved ministry staff;

= the leaders of the decentralized public servicesappointed and dismissed by the
minister, at the proposal of the prefect, and ttte ssued by them can be dispensed
by the ministers who they subordinate to.

THE ELIGIBILITY OF LOCAL PUBLIC ADMINISTRATION AUTH ORITIES

PRINCIPLE

The legal basis of this principle lies in article. 121 of the Constitution, which states: " The
government authorities, through which local autopasmaccomplished in communes and towns,
are the locaklectedcouncils andelected mayors, under the law regulations." The legal sule
detailing this principle are Local Public Admintion Law and the Law no. nr.67/2004 on the
Election of Local Public Administration Authorities

Since the authorities are elected ones, they dd@long to the state and therefore neither
are the tasks they perform. However, in order f@sé actions to have legal effects, they must be
recognized by the state, but only if the electidnth@se authorities was legal and also if their
actions are in accordance with law. Thus one caalspf a state dual recognition (Preda and
Vasilescu, 2007) by combining the general interegith the ones of local collectivities. The
rationality of local and county councils and mayexsstence, is only to manage the affairs of the
administrative and territorial authorities in whitiey have been elected, to serve and solve the
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local collectivities interests and the ones of ¢tectorate (lvan et al., 2002). We must not forget
that the mayor acts also as a state represenatereising its powers as an officer of civil status
guardianship authority, its tasks that result fotine regulations concerning the census, the
organization and conduct of elections, and otheh sasks.

A consequence of this principle consists in themaerency of the chosen authorities
mandate for their entire term, since their mandaty be terminated only in particular cases
provided by law.

In addition to the social connotation, the elifiipiof local authorities has also a political
connotation, since their applications for electi@me proposed by political parties (Manda and
Manda, 2002).

THE PRINCIPLE OF LEGALITY

This principle appears for the first time stiputhtey the constitutional revision in 2003.
Previously, its application was inferred from thaiaty’s nature, through the enforcement of law
by public administration. This principle must bespected by all local public administration
authorities, whether or not they have a mandatbeyacter for the entire state. The entire activity
of local authorities should be based on strict tdvedience. As a result, legality means in fact also
the implementation of law content.

The principle of legality requires that all elemgraspects of local public administration to
comply with the Constitution and other laws anddigive acts based on law. These aspects relate
to: the organizational and functional aspects, thganizational structures of local public
administration, their constitution and functioniq@gpwers, duties, issued documents, relationship
with other public institutions, etc. As a resultte tadministrative-territorial units can not creatieer
structures of government than those of Constitafidcaw and other laws, in this case, the Local
public administration law. In other words, any fowh local autonomy manifestation involves
respect for legal norms and for the public interest

Regarding the content of the principle of legaliyd its consequences, there are a few
mentions to be made (Flonder and Cristea, 2000):

= |egality is the public administration limit, it dgsates all law rules to be applied
across it;

= Jlegality is the base for administrative actiamdas therefore impossible for local
authorities to act or to issue legal documentsasmthaey are authorized by a rule of
law.

The guarantee that the principles are respectats® ensured by law, by establishing
sanctions for both local public administration aurtties and officials when their conduct and their
actions do not comply with the law.

THE PRINCIPLE OF CITIZENS' CONSULTATION IN SOLVING LOCAL ISSUES
OF PARTICULAR INTEREST

Applying this principle is considered to be theibad¥ democracy, although it is governed
only by Law 215/2001, and not by the Constitutiespecially as this principle is part of local
autonomy and aims to strengthen the role of locéharities, collectivities and citizens, to find
solutions to for the local problems.

The specific way of consulting the citizens it ist mentioned specifically. The European
Charter of Local Autonomy states that the rightletcted local authorities can not affect in any
way citizen’s possibility of having gatherings,esfndums or any other form of direct participation
of citizens, where it is stipulated by law.

Since the formulation of this principle in the lbgaiblic administration may arise questions
related to some of the concepts ligensultationand not approvallocal issues (not regional
issues), Law no. 3 / 2000 on the Organization amddidg of a Referendum has the role of
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providing clarification. This law specifies thatsiges of particular interest in administrative-
territorial units may be subject, to the approviaheir citizens, through local referendum.

This does not mean that other forms of citizen’astdtation such as citizens' gatherings,
public meetings, organizing public demonstratiams)duct polls, surveys, etc., are excluded.

On the other sight, Law no. 215/2001 obliges thganization of a referendum, for the
change of the administrative-territorial units’ Imolaries.Usually, the referendum is optional.
However the views on the compulsoriness of thereefdum outcome are divided. Some authors
(lvan et al., 2002) believe that since the refewemds indicative, it is not mandatory, while
opponents (Miulescu, 2006) say otherwise by argulmgt Law no.3/2000 specifies that "the
citizens are called to rule by YES or NO on thedfio& submitted to the referendum”, which
would entail the compulsoriness of the outcome.

CONCLUSIONS

Proper conduct of public administration and localpc administration activities would not
be possible without the existence and compliandé tie principles described above. We must
keep in mind that some of these principles existed were implemented before being officially
expressed. As a result we find that some of thecprlies have a pronounced practical sight, the
example of the local autonomy principle, while otheare considered to be more useful
theoretically speaking, but difficult to put in ptece.

Another aspect that should be taken into considsrdte provision of these principles.

In the European Union countries, the principlesentyihg the public administration are
provided either by the constitution or by the ongdaws. Most times however, the Constitution
sets out only the general principles. The speafiganic law establishes the principles of local
public administration. This is also the case of country. We believe that a unitary regulation of
all principles together, by both the Constitutionddhe organic law, would be more practical.

The importance of these principles, or rather tyyto prioritize them, raises some questions
as well. Even if we find diversity in the regulatiof these principles, our country, just like most
other European Union states, confers great impoetém the principle of decentralization and local
autonomy. Does that mean that as long as the twaciples are applied, there is no other careful
observation required for the application of thet i&sprinciples, or better said, the application of
other principles is less binding?

Regarding the principles of local public administra, our country in an effort to join the
European structures, has operated many change#ltbh Constitution and the law of local public
administration. We refer primarily to the additiohsome principles not stated officially, but whose
existence was somewhat implicit, as it is the aafsihe principle of legality. So we come to ask
ourselves why other criteria that are still noteslaas principles, such as collaboration, but Gaite
that frequently occur in legislation related to db@ublic administration, are not yet officially
declared as principles. We believe that the lefinaauthorities should take this into considematio

The principles are the foundation of local authesit.It is important to keep in mind that
whatever the way of stating them is, or the lawutaigons in which they occur (the Constitution,
the organic law, etc.), these principles shouldprefudice in any way the sovereignty of the state
or its national and unitary character.
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