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Abstract

Romania's accession to the European Union has redugignificant changes in many fields of activitye
field of taxation is one of the most affected asatian is fully harmonized with the European laviteaJanuary 1,
2007.

Therefore, the export and import concepts disappean the relationship between the Member Stateisgb
replaced by new concepts such as intra-Communitpiaition (instead of import) and intra-Communitypply
(instead of export).

Given the intra-Community commercial transactionmsl nence their taxation, in this article | intend t
address the tax treatment of non-transfers.

| started from the fact that that the proper deteration of tax treatments specific to intra-Comnbyni
commercial transactions is of particular importanoeestablishing the reporting and payment obligas concerning
the value added tax for entities from different Bgmber States, significantly affecting the regitstra procedure in
accounting of such transactions.

To clarify the tax issues in terms of value added t found it necessary, after identifying the rapiens
considered as non-transfers, to answer severaltmpressbased on which the tax treatment of suchasmers will be
determined, questions that relate to the taxabfsqe taxable operation, the place of acquisititiie exemption or not
of the operation and the obligation to pay VAT.

For this | took into account several specific stiaas that arise in trade relations between EU MemBtates
which fall within non-transfers, examples that alégl some conclusions to be drawn on the tax issugag in intra-
Community trade relations.
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1. INTRODUCTION

Taxation represents the field that underwent thetrobanges after Romania's accession to
the European Union, the Fiscal Code being entinalynonized with the European legislation after
01 January 2007.

Given the legislative changes occurred in the il fand their complexity, in this article |
intended to approach the tax treatments speciimtstransfers in the European space.

| started from the fact that that the proper detesion of tax treatments specific to intra-
Community commercial transactions is of particutaportance in establishing the reporting and
payment obligations concerning the value addeddaentities from different EU Member States,
significantly affecting the registration procedumeaccounting of such transactions.

To clarify the tax issues in terms of value added t found it necessary, after identifying
the operations considered as non-transfers, to eansewveral questions based on which the tax
treatment of such operations will be determineastjans that relate to the taxable person, taxable
operation, the place of acquisition, the exemptomot of the operation and the obligation to pay
VAT.

Thus, | took into account some specific situationslved in intra-Community relations
between Romania and the other EU Member Stateshwaicwithin non-transfers, examples that
allowed me to draw a series of conclusions conogrthie tax treatment of such intra-Community
transactions, identifying for each case the docusnhere these operations are recorded.
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2. THEORETICAL CONSIDERATIONS ON NON-TRANSFERS

Non-transfer appeared in the same time with our country's @a@e$o the European Union
and is the dispatch or transport of an asset freamdhia in another Member State by or on behalf
of the taxable person, to be used for one of theviing operations

a) Operations involving a transactignwithout an intra-Community supply in the Member
State where transport begins and without beingaded|in theRegister of non-transfersuch as:

» the supply of assets isdastance sellingaking place in the other Member State;

> the supply of those assets is made by the taxabieop in the Member State of
destination in order to carry out a supply accongzhbyinstallation or assemblin
the other Member State;

> the supply of those assets is made by or on belidhe taxable persoon ships,
aircrafts or trainsand the place of supply is in the other MembeteStaring the
transport of persons carried out in the Community;

» moving the assets in another Member Stateefqoort, intra-Community supplies
and other supplies exempted from M&ih deduction right;

» the supply ofgas and electricitythrough distribution networks for natural gas or
electricity.

b) Operations that do not involve a transactipsuch as:

= provision of services on movable tangible assetgle in the other Member State,
for the taxable person's benefit, provided thahsagsets are returned to that person
in Romania on the completion of processing;

= temporary usef that asset in the Member State of destinaiimmrder to provide
services in the other Member State by a taxablsoper

= temporary use of that asset in the other MerSiate for gperiod not exceeding 24
months provided that import of the same asset wouldiveca full exemption of
import duties.

In terms of taxationthe following aspects are taken into account:

a) For non-transfers involving a transaction

* in the Member State where transport begins tisemet an intra-Community supply,
but a non-transfer;

* the operation is not stated in the summary staten@n intra-Community
acquisitions and supplies of assets;

» the operation will be recorded in the VAT retunrthe column of operations that do
not take place in Romania;

* the supply is invoiced without VAT in the Membdat of origin;

» the supplier is required to register in the Mem8e&te where the operation takes
place only if the recipient is a non-taxable perdberefore the necessary condition
that both partners should be registered for VATppses is not complied with.

b) For non-transfers without a transaction

* the operations must be entered in the Registeowftransfers;

* there must be a proof of the transportation.

If one of the above conditions is not met, the disp or transport of the asset in question is
regarded as tmansferfrom Romania in another EU Member State.

According to the Fiscal Code and its implementirgthndological rules, business operators
making intra-Community operations with assets nfilstin certain cases the Register of non-
transfers.

The Register of non-transfersnust be filled in if non-transfers are performeaat anust
contain the followingelements

» description of assets;

e quantity of assets;

» value of assets;
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* movement of assets, descriptions of those whichnatereturned and the amount
thereof;

* the date and a reference to the documents issumzhimection with these operations,
if necessary.

The Register of non-transfeshall not be filled irfor:

means of transport registered in Romania;

pallets, containers and other packing moving withovoicing;

assets necessary to conduct radio-broadcastingekawvision activities;

assets necessary to conduct a profession or ifade,

- the price and normal value on each asset sehadtes not exceed EUR 1.250 at
the exchange rate on the date the object is tratexpor dispatched to another
Member State, provided that the asset is not userk rthan 7 days outside
Romania, or:

- the price and normal value on each asset sebacdes not exceed EUR 250 at
the exchange rate on the date the object is tratexpor dispatched to another
Member State, provided that the asset is not usa@ mhan 24 months outside
Romania;

» laptops and other similar professional material th transported outside Romania
in a business travel by staff of an economic emtitipy an authorized natural person.

If subsequently the conditions on the movementaxfds for non-transfers are no longer
met, then th@on-transfer becomes a transfer

To avoid situations in which business operatoraihbe registered for VAT purposes in
several Member States for transfers of assetssiméated intra-Community acquisitions of goods,
simplification measurefiave been implemented for:

» multi-stakeholder operations in the Community, tedato works on movable
tangible assets;

» refusals and returns of goods within the Community;

» goods sold on consignment and from inventory albksléo the customer;

» goods sent for testing or verification of complianc

Usually, when goods come from another Member States amdsw@nject in Romania to
processing works or other works on movable tangakets, services are not taxable in Romania if
the recipient submits a valid VAT code from anotMember State and the goods are transported
directly outside Romania, without any stopoversother persons that would carry out further
processing.

The only situation in which the recipient of su@vgce provisions will be required to
register for VAT purposes in Romania is one in Wigoods are transported back into the country
from which they originated.

In this case, in terms of movement of goods, itasisidered that no assimilated intra-
Community acquisition takes place in Romania.

However,the simplification measures derogate from the ruftabe following conditions
are met:

a) the main contractor:

» isregistered in his Member State for VAT purposes,

» does not have a registration code for VAT purpasdbe Member State where the
works on movable tangible assets are actuallyezhout,

» submits his registration code for VAT purposesh® ¢ontracting party/parties;

b) the other business operators involved are taxadrgops in terms of value added tax;

c) the products processed will return to the Membatesaf the main contractor.

To apply the simplification measurdbge place of arrivalis not considered the place of a
temporary stop to carry out certain works on theetss but the place of arrival will always be
considered as the Member State of the main cooiract

VVVYY
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Thus increases the number of people that may canryorks on such assets in Romania
and that may not tax in Romania the services irethio the recipient. There is even the case when
a sale of goods made by a Romanian seller is redaas an intra-Community supply, even though
the goods are not transported directly in anothemlider State, if all goods are initially transported
in Romania as well, at the destination indicatedhH® main contractor, for processing by another
person.

Usually, without the application of simplification measurd® sale of goods in Romania to
a person from abroad and then released for praxgessRomania as well can not be regarded as an
intra-Community supply.

The simplification measuraglate both to situations where a contractor baldished in
Romania will not be required to register for VATrpases in Romania and to the situations where
several providers in Romania will not tax in Ronaathe services invoiced by the same contractor
or a vendor in Romania will apply the VAT exemptgpecific to intra-Community supplies for the
goods purchased by a contractor not establish&bmania, who sends the goods for processing in
Romania.

In terms of taxation, for non-transfer operationd it became transferthe followinglegal
obligationsare considered:

> the Register of non-transfers is filled in;

» the self-invoice for the transfer is made;

» the transfer (intra-Community supply) is registeried the monthly summary
statement and in the VAT return;

» to exempt the assimilated intra-Community supphansfer) the taxable person
must be registered for VAT purposes in the othemiider State.

3. TAXTREATMENT OF NON-TRANSFERS

To clarify the tax issues in terms of value addag, tafter identifying the operations
considered as non-transfers and the legal obligettoncerning documents to be filled in, | found it
necessary to answer several questions based oh Wigdax treatment of such operations will be
determined, questions that relate to the taxabisope taxable operation, the place of acquisition,
the exemption or not of the operation and the ahilg to pay VAT.

In order todetermine the tax treatment of non-transferswve shall start from examples that
reflect intra-Community commercial transactiong,aions that enable us to draw conclusions on
the tax issues arising in intra-Community tradatiehs.

1) An Italian supplier sends equipment to a custoestablished in Romania, for testing.
Because the customer is satisfied with the equipmereived, he decides to buy it. Since it is
unknown whether the goods will return to Italyh&tcustomer is not satisfied, this operation well b
regarded, in principle, asrn-transfer in Italy and will be reported in the register of non-transf
kept by the Italian seller in his country and Romanill be regarded as r@on-assimilated intra-
Community acquisitianVhen goods are sold in Romanibe movement of the equipment that was
not regarded as a transfer at the time when it tnaasported to Romania, in lItaly it beconses
transfer assimilated to the intra-Community supply

Tax treatment of this transaction

a) Without application of simplification measures

a1) From the Italian vendor's point of view, in Italy

1. Taxable person: Yes, Italian vendor;

2. Taxable transaction: Yes, transfer or assimilated intra-Community supply

3. Place of supply: Italy (where transport begins);

4. Exemptions: Yes, if there are met the two conditions relating to the

evidence of transportation and the validity of stgition
code for VAT purposes of the supplier in Romania;
5. Tax payment obligation:  Not applicable.
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This operation must be reported
» in the VAT return of the equipment supplier in ytads an intra-Community supply;
» in the summary statement for exempted intra-Comtyisupplies, held by Italian
supplier in Italy, indicating his registration cofde VAT purposes in Romania.
a2) From the Italian vendor's point of view, in Romaau:

1. Taxable person: Yes, Italian supplier;

2. Taxable transaction: Yes, assimilated intra-Community acquisition;
3. Place of acquisition: Romania (where transport ends);

4. Exemptions: No;

5. Tax payment obligation: The Italian supplieapplies the reverse charge (due to his
registration for VAT purposes in Romania).
This operation must be reported
» in the VAT return of the Italian company in Romanas an intra-Community
acquisition;
» in the summary statement for intra-Community adtjarss, held by the Italian
supplier, in Romania.
a) Supply of goods in Romania, operation performey the person in Italy and that
follows the assimilated intra-Community acquisition

1. Taxable person: Yes, Italian supplier;

2. Taxable transaction: Yes, supply of goods;

3. Place of supply: Romanialwhere assets are made available to the
purchaser);

4. Exemptions: No, the transaction is taxable;

5. Tax payment obligation: Italian supplier invoices with VAT in Romania.

This operation shall be reported
» in the VAT return of the Italian company in Romaras a local delivery.
a4) The equipment acquisition by the company in Roneans treated as a local
acquisition, with the place in Romania, with itpoeing obligation in the VAT
return.
b) With application of simplification measures:
k) From the Italian vendor's point of view, in Italy

1. Taxable person: Yes, Italian supplier;
2. Taxable transaction: Yes, intra-Community supply;
3. Place of supply: Italy (where transport begins);
4. Exemptions: Yes;
5. Tax payment obligation: None.
b2) From the purchaser's point of view:
1. Taxable person: Yes, Romanian customer;
2. Taxable transaction: Yes, intra-Community acquisition;
3. Place of acquisition: Romanialwhere the transport of goods ended);
4. Exemptions: No, it is a taxable transaction;
5. Tax payment obligation: Customer)y reverse charge.

This operation must be reported
» in the VAT return of the Italian company in Italyna in the VAT return of the
customer in Romania,
> in the statement for intra-Community supplies, haydthe supplier in Italy and in
the summary statement for intra-Community acqoisgi held by the client in
Romania.

2) Let's consider that a Romanian taxable persoisteggd for VAT purposes, concluded a
contract with an entity in Italy to carry out consttion works. The contract states that the mdteria
used and some equipment are provided by the Romamwimpany. To this end, the Romanian
provider sends the building materials in Italy anspecial crane.
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It is known that on the completion of works theme ainused materials that return to
Romania and the special crane is sold to a tayadleon in Italy.
Tax treatment applicable to this operation:
a) Tax treatment for building materials:
Because the materials will normally not return tonfania after the completion of
construction works, this operation is regarded taresfer.
a1) Tax treatment of materials transported from Romanto Italy (treatment in

Romania)
1. Taxable person: Yes, Romanian provider;
2. Taxable transaction: Yes, assimilated intra-Community supply or transfer
3. Place of supply: Romaniawhere transport begins;
4. Exemptions: Yes,if there are met the two conditions relating to the

evidence of transportation and the validity ofisegtion
code for VAT purposes of the provider in Italy;

5. Tax payment obligation: Not applicable.

This operation must be reported

» in the VAT return of the provider, in Romania;

» in the summary statement for exempted intra-Comtpusupplies, held by
Romanian company in Romania, indicating the regfistn code for VAT purposes
in Italy.

az) Tax treatment of materials transported from Romarto Italy (treatment in Italy):
This movement is considered in Italy assimilated intra-Community acquisitiowith the
following characteristics:

1. Taxable person: Yes, Romanian provider registered for VAT purpases
Italy;

2. Taxable transaction: Yes, assimilated intra-Community acquisition;

3. Place of acquisition: Italy (where transport ends);

4. Exemptions: No;

5. Tax payment obligation: Romanian companyegistered for VAT purposes in lItaly

(reverse charge).
a) Tax treatment of materials unused in Italy, retaing to Romania (treatment in

Italy):

1. Taxable person: Yes, Romanian provider registered for VAT purpasdsaly;

2. Taxable transaction: Yes, transfer or assimilated intra-Community supply

3. Place of supply: Italy, where transport begins;

4. Exemptions: Yes,if there are met the two conditions relating to the
evidence of transportation and the registratiorecofthe
Romanian provider from another Member State (Roa)ani

5. Tax payment obligation: Not applicable.

as) Tax treatment of materials unused in lItaly, retaing to Romania (treatment in

Romania):
1. Taxable person: Yes, Romanian provider;
2. Taxable transaction: Yes, assimilated intra-Community acquisition;
3. Place of acquisition: Romanialwhere transport ends);
4. Exemptions: No, it is a taxable transaction;
5. Tax payment obligation: Romanian provider (applies the reverse charge).

This operation must be reported
» in the VAT return of the Romanian provider, in jtal
» in the VAT return of the Romanian provider in Ronaan
» in the summary statement for exempted intra-Comtyiusupplies, made by the
Romanian provider in lItaly, indicating the registva code for VAT purposes in
Romania,
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» in the summary statement for intra-Community aatjaiss, made by the Romanian
provider in Romania, indicating the registratiomledor VAT purposes in Italy;

b) Tax treatment for special equipment (crane):
i) Tax treatment for crane transport from Romania ttaly
The crane transport from Romania to ltaly, in terofstaxation, has the following
characteristics
» this movement is consideredhan-transfey because the crane will normally return
to Romania after the completion of construction kgor
» the Romanian provider shall report this movemenh@register of non-transfers
b2) Tax treatment of sale of the crane in Italy byRomanian taxable person (treatment
in Romania):
Because initially the transport of the crane froomfnia to Italy was a non-transfer, upon
its sale in Romania it becomes a transfer, anthlg &n assimilated intra-Community acquisition.

1. Taxable person: Yes, Romanian taxable person;

2. Taxable transaction: Yes, transfer or assimilated intra-Community supply
3. Place of supply: Romaniawhere transport begins;

4. Exemptions: Yes if there are met the two conditions relating to the

evidence of transportation and communication of the
registration code for VAT purposes of the Romarmesvider,
from another Member State (ltaly);

5. Tax payment obligation: Not applicable.

bs) Tax treatment of sale of the crane in Italy byRomanian taxable person (treatment

in Italy):
1. Taxable person: Yes, Romanian provider;
2. Taxable transaction: Yes, assimilated intra-Community acquisition;
3. Place of acquisition: Italy (where transport ends);
4. Exemptions: No, the transaction is taxable;

5. Tax payment obligation: Romanian providerregistered for VAT purposes in ltaly
(reverse charge).
This operation must be reported
» in the VAT return of the Romanian provider, in jtal
» in the summary statement for exempted intra-Comtyiusupplies, made by the
Romanian provider in Romania, indicating the regtsn code for VAT purposes
in Italy;
» in the summary statement for intra-Community aatjaiss, made by the Romanian
provider, in Italy;
» the transaction must be specified in the registaeoa-transfers.
bs) The sale of the crane in Italy that occurs after éhintra-Community acquisition
conducted by the Romanian provider registered & Yurposes in another Member
State is treated, in terms of taxation, &scal delivery

4. CONCLUSIONS

Starting from intra-Community commercial transagsidhat fall within non-transfers and
considering the applicable tax legislation in foredter going through the above examples, the
following conclusionscan be drawn:

a) Non-transfers that do not involve a transactioanst be reported by the supplier in the
Registry of non-transfers, while making the evideror transportation of goods in the other
Member State.

If these goods are subsequently purchased;transfer becomes transfenaking an entry
in this respect in the Register of non-transferstloa invoice issued for that intra-Community

123



The Annals of The "Stefan cel Mare" University of Suceava. Fascicle of The Faculty of Economics and Public Administration Vol. 10, No. 1(11), 2010

supply, preparing in the same time the invoice tfansfer. As transfer is an assimilated intra-
Community supply, it is registered in the summasgteanent and in the VAT return, and for the
operation to be exempt from VAT, the taxable persasst be registered for VAT purposes in the
other Member State.

To reduce practical problems related to the supplregistration for VAT purposes in the
other Member State, thleystem of simplification measur@sall apply

b) Non-transfers involving a transacti@me not registered in the summary statement and in
the VAT return the operation falls under the columinoperations that do not take place in
Romania, as it is not an intra-Community supply aubon-transfer and the supply is invoiced
without VAT in the supplier's Member State.

If the recipient is a non-taxable person and thadton that both partners should be
registered for VAT purposes is not met, then thep8ar is required to be registered for VAT
purposes in the Member State where the operatias fglace.
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